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ORDER
PER BENCH:

The instant bunch of 13 appeals filed at the kebéshe Revenue
except 1 by assessee in ITA No0.46/Rjt/2021 arectickagainst the orders all
dated 29.01.2021 (except ITA No0.66/Rjt/2021 dat8dDP.2021) passed by
the Ld. Commissioner of Income Tax (Appeals)-11,m&dabad (in short
‘CIT(A)) arising out of the orders all dated 10.2019 (except in ITA
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No.35/Rjt/2021 dated 30.12.2019 & in ITA No.35/Rfi21 dated 20.12.2019)
passed by the DCIT/ACIT,CIR 1(1), Rajkot under 8etii43(3) r.w.s. 147 of
the Income Tax Act, 1961, (hereinafter referredaso‘the Act’) in all the
appeals (except 144 r.w.s. 147 of the Act in ITA .3Rjt/2021)for
Assessment Year 2012-13.

2. The brief facts leading to this case it thid ihgurvey was carried out at
the premises of M/s. Raghuvir Group by the Invediton Wing, Vadodara on
27.12.2018. During the course of survey proceediagain documents were
found and impounded from the said office premigeShanedabad out of with
Annexure Al Page 1 to 139 relates to land deale [&hd in question was
lying and situated at Village Yashwantpur,Talukadhika in the District of
Rajkot; the agreement for sale in respect of tlevalland measuring about 18
acre 17 guntha was part of the said Annexure AG@eB& to 60 therein. From
the said agreement of sale, fact reveals that tmsideration amount was
agreed upon by and between the parties being th@ove and the purchasers
were about Rs.38 Crores. Subsequently, the ggakment was failed to be
acted upon due to the lapse of the stipulated gdapexecution of the same
and the wife/friend/relative of different assessessf become the purchasers
of the said land. The purchase was made by executfi Deed of
Conveyance, those were registered by way of sepdestd commencing from
29.02.2012 to 30.10.2012. Relevant to mention thathase was made
ultimately for a consideration of Rs.2,41,01,716Fhe Revenue was of the
opinion that the assessee under stated the valire ¢dnd to a large extent as
the unexplained investment made towards on-moneyneaer disclosed by
the assesses in their return filed under Secti®@{1)3f the Act. There was
escapement of income within the meaning of Seclidi of the Act and
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assessment, therefore, was reopened by issuingenatider Section 148 of
the Act in the Month of March, 2019 upon obtainiagproval of the
competent authority. Different assessees, themeafiied their return of
income in response to the notice issued under @edi48 of the Act on
different dates. Notice under Section 143(2) ef Altt was issued to different
assesses and the reasons recorded for reopeningulyaserved upon the
assesses against which assesses raised objectimstafe said initiation of
proceeding separately, which were subsequentlyodesp of by and under
orders issued on different dates and communicatétetdifferent assesses.

3. Before the authorities below, different assesseballenged the
reopening of assessment on very many counts ouhigh primarily on three
different facts on which cases were reopened. d9sessees whose names
were appearing in the Memorandum of Understatingno figuring in the
Deed of Conveyance, challenged the order of additiade on protective
basis. Challenges were made by the assessees ndnoes were appearing
as the buyers in the registered Deed of Conveyhot@ot appearing in the
Memorandum of Understanding which was claimed to the basis of

addition; neither those assessees were the Dissgt@@ompanies.

4. Some other assessees whose names were neiihesriag in the
Memorandum of Understanding nor in the registeresddof Conveyance
subjected to the addition either substantive bamis protective basis.
Challenges were made against such additions bg tesessees.

5. In regard to Shri Mualesh D. Ukani and Shri Bénglra T. Panchani,
whose status as have been mentioned as selleadnefepurchaser of land
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challenged the reopening under Section 147 of tbeol the premises of

factually incorrect recording of reason.

6. Similarly in case of ITA No0.24/Rjt/2021 Smt. Dpeben Smitkumar
Kaneria who was neither the party to the Memoranafirdnderstanding or
Sale Deed nor Director in Kalptaru challenged #@ssessment proceeding.
In ITA No0.35/Rjt/2021; Smitkumar P. Kaneria, the shand of Smt.
Dimpleben Smitkumar Kaneria, was neither a partghe®s Memorandum of
Understanding nor of the Sale Deed. He who was rab$ a director on the
date of Memorandum of Understanding challenged theassessment

proceeding.

7. In ITA Nos. 37/Rjt/2021 (Shri Bhovan P. Ranga@}/Rjt/2021 (Shri
Bhupendra T. Panchani) & 42/Rjt/2021 (Shri Kish@bl. Viramgama)
challenged the re-assessment proceedings as thase '@ unrecorded
investment in land particularly when the chequeswamts were not in their

books of accounts.

8. Re-assessment proceeding was also challeng&mibyUrmilaben K.
Viramgama as appearing in ITA No.66/Rjt/2021 beftbre authorities below
inter alia on the ground of no reason of failurdyfand truly in disclosing of
material facts by her while reopening the assessimeyond the period of 4
years under Section 148 of the Act was mentiorRedlevant to mention that
none of the documents were found and impounded fhenpossession of the
any of the assessees mentioned hereinabove.
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9. These matters relate to the disputed purcha#ieedand in question to
this effect that on 30.01.2009 one Mr. Maulesh Ratnl, MM Sureja (Patel)
& Amit Chauhan were appointed as Directors of oradpkaru Leisure Pvt.
Ltd. with an intention to construct a club undae taegis of M/s. Club
Privilege Pvt. Ltd. Finally an agreement to sale. iMemorandum of
Understanding for purchase of the land in questvas entered into by
different parties on 05.05.2011 as alleged. Silerdaectors were appointed
followed by 3 more male directors on 20.06.2011 aP6.01.2012,
respectively. Two Deeds of Conveyance were regidieexecuted between
separate sellers and 13 purchasers on 29.02.2012.3Y, 4"& 5" Deeds of
Conveyance were duly registered in the same maimerl3.04.2012,
08.08.2012 and 30.10.2012 respectively. On 1601@.2 a search was
conducted on Mr. Jawahar Mori. Subsequently ad22018, a survey was

conducted on Raghuvir Group, Vadodara.

10. During the course of survey proceedings, stamemf one Shri Jawahar
Mori was taken by DDIT (Inv.-1) who was asked tglexn the nature of this
deal and nexus between the names of the personarappein the
Memorandum of Understanding and Sale Deed.

ITA No0.22/Rjt/2021 (Revenue’'s appeal in case of .S@Bhavnaben B.
Rangani)

11. The assessment was reopened by issuing notdaer Bection 148 of
the Act dated 29.03.2019, upon recording of follugvireasons by the Ld.
ITO:
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“1. Brief Details of the Assessee:

Assessee is an Individual. The assessee has étachrof income for AY 2012-13
As per ITD, her communication address isat 701rdatTower, Nr.Bhaktidham Temple,
Panchvati Main Road, Rajkot.

2. Brief details of information collected/receiviagthe AO:

In this case, information was received from the D{iv.)-1, Vadodara

vide letter No.DDIT (Inv)-I/Dissemination RaghufAatm issue/2018-19, dated 16-
03-2019. From the perusal of details, it is asciextd that there was a survey in
the case of M/s. RaghuvirBuildconPvt. Ltd. Durithg ttourse of survey various
incriminating documents have been found which jrestéo sale of farmhouse at
Village Yashvantpur, TalukalLodhika, Dist. Rajkot #o consideration of Rs.38
crores by Raghuvir Group to Rajkot based businessmEhe assessee
BhavnabenBhovanbhaiRangani, is one of the perqmnglfaser) who involved in
said transactions. The agreement of sale was sidiyeMahendrabhai K Faldu,
Mansukhbhai M Sureja (Patel) and AmitChauhan. Astipe agreement the buyers
are stated as - ShriMahendrabhai K Faldu, ShriMahlghai D Ukani, ShriAmit A
Chauhan, Shri M.M Patel, Shri PraveenbhaiPipaliyadahe directors of Rajkot
based M/s Kalptaru Leisure Pvt Ltd. The farm hoisspurchased to construct a
club under aegis of M/s Club Privilege Pvt Ltd. Bmtual sale deeds are executed
by the wives/relatives/friends of the directorshaef M/s Club Privilege Pvt Ltd. The
assessee is wife of director, ShriBhovanParshottmRniof M/s Club Privilege
Pvt Ltd., who is the actual purchaser in the ratfotheir holding in the said farm
land and her share of holding is 9.09% and shargeéstment for the FY 2011-12
is Rs.2.45,25,729/-

3. Analysis of information collected/received:

On analysis of data received by this office, ifagnd that the assessee is
having 9.09% share in the farm house purchased.aBsessee has made payment
Rs.2,45,25,729/- in F.Y. 2011-12 relevant to AY2204. The of is to be brought to
tax in the year of payment. On verification of led portal, is found that the
assessee has filed return of income for A.Y.2018ht8ving income of Rs.NIL/-.
The assessee has not fully disclosed all the natixéts in the return of income.
Therefore, the source of assessee's investmenestign remained unexplained.

4, Enquiries made by the AO as sequel to informatimlected/received:

The detailed inquiry has been made by the DDIT{{hv.Vadodara and
accordingly supplied the data to this office.As e information, it is gathered
that the assessee is one of the purchasers ofatine fiouse located at village
Yashwantpur, Tal. Lodhika. Assessee has paid anumstmad Rs.2,45,25,729/- for
purchase of the property, which is assessee's ooated income which is
required to be brought to tax net.

5. Findings of the AO:

As discussed in para 4 above,it is found thatthgessee has paid an
amount of Rs.2.45,25,729/- for purchase of farmshaear Tal. Lodhika. Though
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the assessee has filed return of income showingniiime as stated above, the
amount of cash transactions involved is very higherefore, the payment of
Rs.2,45,25,729/- made by assessee is assesseetoumad income which needs
to be brought to tax net.

6. Basis of forming reason to believe and detdilsscapement of income:

In view of the above facts, it is very clear thiat tassessee has made
payment of Rs 2,45,25,720 for purchase of farm dativillage Yashwantpur Tal
Lodhika, during the FY 2011-12 which is assessemiaccounted income.
Thoughthe assessee has filed return of income3@®flthe Act for the year under
consideration, the source of such huge casb payreemined unexplained, which
is required to be brought to tax. Thus the incomthée extent of Rs 2,45,25,720.has
escaped assessment in this) case for which theofdke assessee for AY 2012-13
needs to be re- opened within the meaning of sediity of the IT. Act. | have
therefore reason to believe that income to the néxtéd Rs.2.45,25,729/- has
escaped assessment. It is, therefore, requestéddicassary approval may kindly
be accorded for issuing notice u/s. 148 of theAd,in this case.

7. Seventh paragraph will include escapement afrite chargeable to tax in relation
to any assets(including financial interest in amjity) located outside India:

Not Applicable.
8. Applicability of provisions of section 147/1%lthe facts of the case:

In this case return of income was filed for therya@ader consideration so
also Scrutiny assessment u/s 143(3) of the Actmade, where in the income
returned by the assessee was accepted. The cade @fssessee was assessed
keeping in view the reason of selection and detadse called for accordingly.
Since 4 years from the end of the relevant assedsrar has expired in this case,
the requirements to initiate proceedings u/s. 1fithe Act are reason to believe
that income for the year under consideration hasaped assessment because of
failure on part of the assessee to disclose fulgl d@ruly all material facts
necessary for her assessment for the year undesidemation. It is pertinent to
mention here that reason to believe that income dsxsmped assessment for the
year under consideration have been recorded ab@egaf6). | have carefully
considered the assessment records containing trisgion made by the assessee
in response to various notices issued during theessment/ reassessment
proceedings and have noted that the assessee hdsligcand truly disclosed all
material facts necessary for herassessment foy¢he under consideration

It is evident from the above facts that the assessa not fully and truly
dosed all material facts for her assessment forytbar under consideration and
thereby necessitating reopening u/s 147 of the Act.

It is pertinent to mention here that in this cagarious notice u/s 142(1)
was issued to the assessee requiring her to furdistietails as called for, which
were material and necessary for assessment ofrlcerre. However, the assessee
failed to disclose fully and truly all material facfor her assessment as narrated
above. The assessee was well aware of her busleatings and particularly cash
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12.

payments made for purchase of the above referrets$ pif land and she ought to
have furnished full details of the said transacsioHowever, she furnished only the
copies of sale/purchase deeds, but cash paymeaiisdand the source of such
cash payments were not disclosed Thus, materi#é &€ noted above could not
with due diligence be discovered by the AO; accewlyi attracting provisions of
Explanation of section 147 of the Act.

It is evident from the above discussion that ins tikase, the issues under
consideration were never examined by the AO dutimgy course of regular
assessment/ reassessment. This fact is corrobofiadedthe notices issued by the
AO, material on record and various order sheet iestrlt is important to highlight
here that material facts relevant for the assessmeh the issue(s) under
consideration were not filed during the course sfessment proceedings and the
same may be embedded in the submissions in suem@enmthat it would require
due diligence by the AO to extract these infornmatieor aforestated reasons, it is
not a case of change of opinion by the AO.

In this case more than four years have lapsed ftoenend of assessment year
under consideration. Hence necessary sanction doeisotice u/s.148 is required to be
obtained from Principal Commissioner of Income T#&ajkot-1. Rajkot as per the
Provisions of section 151 of the Act.”

The assessee replied as follows:

“With reference to the above your honour has predidhe reasons for reopening
of assessment for AY 2012-13, Ongoing throughehsan recorded, it is found that your
notice is technically and factually erroneous aratibin law. Under instructions from our
above named client we are submit herewith theatlg few lines for your honour's kind
and sympathetically consideration;

Our above named client is assessed to Incomenar 8ong and regularly filed the

Return of Income without any default. Our above @dmlient's main source of income is
share profit from firm, Income from House Propestyd interest income from Bank. Our
above named client is surprised to receive theceati’s 148 of the IT Act. In response to
the notice u/s 148 of the IT Act our above namashichas filed the return of income. Our
above named client has neither made any unlawfugsiment in land nor earned the
capital gain on sale of land. So the return of imepis filed without made any addition in
income.

Your honour has mentioned in the reason recordeat, thin this case the
Information is received from DDIT(Inv)-1, Vadodaravide report No.
DDIT(Inv.)/Dissemination Raghavir/Farm Issue/2018-ttd. 16.03.2019. As per the
information a survey action u/s 133A of the Act wasducted on 27.12.2018 at the
premises of Ms. Roghuvir Buildcon Pvt. Ltd. locat¥adodara & Ahmedabad. Similarly,
as per the brief note (an issue of on money paynmetite purchase of Farm House)
forwarded therewith, a search action was also eadriout on 16/10/2014 In the case of
"Encore" group. The search operation code namedctEal’ in which several entities and
their related concerns based in Rajkot, who wergaged in the business of real estate i.e.
sale/purchase of land, plotting of land and constian of flats/row house/ tenements/
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shops etc were covered. As part of search operaiperson named Sh. Jawahar Mari,
who was providing design and architecture consuyamvas covered. A survey action was
carried out at the business premise of Sh. JawadWari. During the course of survey
proceedings certain documents were impounded. [Bdtanalysis was made on the digital
back up of computers impounded during survey puatioge which revealed that Sh.
Jawahar Mori maintained records of transactionsatélg to purchase of land. The said
transactions are recorded in files like Interest,¥Farm.xIs, mukesh.xIs etc. The details of
transactions in these .xlIs files are related to ghatse of agriculture land, details of
payments in cash as well as cheque and detailstefest charged on late payment. The
agriculture land is situated at survey no.6, Vikagashvantpur, Tal. Lodhika admeasuring
18 acres & 17 guntha. The land in question was Ipased from persons who belong to
Raghuvir Buildcon group. As per the report, thedsagriculture land has been purchased
for a total consideration of 38 crores. The detaifsseller (Raghuvir Buildcon Group) and
sale deeds of land are as below:

Sr. |Sale Deed No. Date Seller Sale Area in |FY
No. Consideration as |Hectare
per registered
deed
1 Lodhika/0125/2013 {16.01.2013 |Jalamsinh Batuiji |40, 11, 485/ - 1-23-43 |2012-13
Barad
2 Lodhika /3789 /201208.08.2012 |Jalamsinh Baluiji |82, 20, 231/ - 2-52-93 |2012-13
Barad
3 Lodhika / 0974/201229.02.2012 |Anirudhsinh 38,47,030/- 1-18-37 |2011-12
Jalamsingh Bara
4 Lodhika/ 2055/2012|13.04.2012 [Prashantsinh 40,11,485/- 1-23-43 |2012-13
Jalamsinh Barad
5 Lodhika/0973/2012 {29.02.2012 |Janakba 40,11,485/- 1-23-43 |2011-12
Jalamsinh Barad
Total 2,41,01,716/-

The details of purchasers and their ratio of owhgrf the land are as below:

Sr. No. Name of Purchasers % Share
1 Joliben Mahendrakumar Fadadu 9.10
2 Rasilaben Mansukhbhai Sureja 9.09
3 Sonal Maulesh Ukani 9.09
4 Panchshilaben Jawaharbhai Mori 9.09
5 Dimpleben Smitkumar Kaneria 9.09
6 Ritaben Pravinbhai Pipaliya 9.09
7 Bhavana Bhupendrakumar Pachani 9.09
8 Bhavanaben Bhovanbhai Rangani 9.09
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9 Urmilaben Kishorbhai Viramgama 9.09
10 Gita Gunvantray Bhadani 9.09
11 Rekhaben Shaileshbhai Vaishnani 3.03
12 Ripple Jamnadas Patel 3.03
13 Pushkar Harilal Dadhania 3.03
Total 100.00

After due analysis of the impounded material it is concludbdt the amount of sale
proceeds as well as interest on late payment ofelagriculture land are in the following

manner:

Annexure -1

Total sate consideration as per "Agreement of Salge55 to60 of the

38, 00, 00,000 1 -

Group

Total Payment by cheque as per the 5 sale deeditexkby the Raghuvir

2,41,01,7161-

Total Amount paid in Cash

35,58,98,2841-

Total Interest charged as per the file interess. xI

38,00,7661-

Year wise bifurcation of cash component as welhgsgest amount is as below:

FY 2011 -12 FY 2012-1 3 Totat
Cash component of sale consideration |26,86, 00, 000/ - |8,72,98,2841- |35,58,98,284
1-
Interest Charged as per file interest.xls {12,10,0001- 25,90,7661- 38, 00,766 /-
Total 26, 98,1 0,000 /- |8, 98, 89, 050 /-|35,96,99,050
1-

Since the assessee is having 9.09% of ownerskiye iabove agriculture land the year wise
proportionate payment of cash component of totabiteration as well as interest amount

is calculated as below:

Sr. Particulars % Share [FY 2011-1 2 FY 2012-13 |Total
No.
1 Cash component as well as [9.09 2,45,25,729/- |81,70,9151- |3,26,96,6
interest amount 441-
Total 9.09 2,45,25,729/- |[81,70,9151- |3,26,96,6
441 -
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As per the detailed analysis of the report; veaifion of fund flow; scanned copy of certain
images reflected therein, it is concluded that asse has entered into a purchase
transaction of agriculture land and has paid amoimtash as well as paid interest on late
payment. The said cash payment as well as intgragient is neither reflected in

registered sale deeds nor reflected in books obaats. The details of such unexplained
and undisclosed cash component as well as intarests below:

Sr. Particulars % Share [FY 201 1-12 FY 2012-13 |Total
NO.

1 Cash component as well as 9.09 2,45,25,7291- |81,70,9151- |3,26,96,64

interest amount 41-
Total 9.09 2,45,25,7291- |81,70,9151- |3,26,96,64
41-

The analysis of the report; verification of fundvit scanned copy of certain images
reflected therein it is concluded that assesseedmsred into a purchase transaction of
agriculture land and has paid amount in cash aslwsl paid interest on late payment.
After due analysis it is concluded that assessaeehéered into a purchase transaction of
agriculture land and has paid amount in :ash aslhwaslpaid interest on late payment. The
said cash payment as well as interest paymentitisetereflected in registered sale deeds
nor reflected in books of accounts. As the assdss®8ied her return in Form ITR-3 which
does not reflects the cash component as well asgisit amount paid on such purchase. The
said cash payment as well as interest paymentitharereflected inregistered sale deeds
nor reflected in books of accounts. In the circianse, the quantum of such cash
component as well as interest payment remains clodisd ft unexplained. In view of the
above discussion in above para, since the above pagment in the guise of on money
payment as well as interest on late payment in egape of Rs.2,45,25,729'l- made towards
purchase of land is not reflected in books of actewf assessee, the same has remained
unexplained for F. Y. 2011-12 i.e. A. Y. 2012-1g=r&fore, | have reason to believe that
income of more than Rs. One Lakh has escaped asmatsi this case, for which the case
of the assessee for AY 2012-13 needs to be reopétiéd the meaning of section 147 of
the Income Tax Act."

In this regards we have to state that whatever rinfdion passed by the
DDIT(Inv)-l, Vadodara, it is totally wrong, unwaméed and bad in law because our above
named client has not paid any cash component and puochased the land at
Rs.38,00,00,000/-. Our above named client has elatine income from share profit from
firm and Interest income. And whatever income edrhg our above named client, the
same is shown in the return of income and investmee from her personal capital
account and through proper banking channel. Younduws has done the guess work
because your honour has not found any incriminatingument regarding the purchase of
land. Whatever agreement found by the DDIT (INBgitoda i.e. Agreement of Sale Page
No. 55 to 60 of the Annexure 1 which is not beldogsur above named client. First of all
the unsigned Agreement found and our above namiedt'sl name was not shown
anywhere in the agreement. How your honour couéanigld that our above named client
has made a cash payment for purchase of land. Nowour has reopening the assessment
on surmises and conjecture basis.
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During the course of Survey Proceedings, the ligabn Wing has found the
MOU i.e. Agreement of Sale Page 55 to 60 of theedAme -1 amounting to
Rs.38,00,00,000/- which is not belongs to our abmmed client. It is true that our above
named client has purchased the property from lardalnh Baluji Barad, 2. Janakba
Jalamsinh Barad, 3. Prashant Jalamsinh Barad 4réddhsinh Jalamsinh Barad. But the
deal is not done for 38,00,00,000/-. Further théddand was purchased by our above
named client in very low amount because the saidilia pertains into RUDA £t it is in a
green zone, in the green zone, no any construdsomllowed either residential or
commercial or any other kind of construction. Aating to Rules & Regulations of RUDA,
only 5% construction is to be allowed, can't usk F$Il. Further according to Detailed
Master Plan of RUDA, there is a high flood leveltbis land more than 58% land in high
flood level due to very near from Bank of NyaridRi\So it is not possible to use of land in
either Commercial or Residential as mentioned abd¥ence the seller has sold the
property in very low price. Our above named clibas paid the amount in proper banking
channel andwhatever amount paid by our above nacliedt, the same is shown in her
personal books of account and property is showthénbalance sheet. Copy of the Balance
Sheet, Capital Account as well as Ledger Accountasfd Purchase and copy of the
Purchase deed is attached herewith for your kindiged. Further our above named client
had not paid any interest to the seller and our@baamed client has no concern with
Jawahar Mori. Your honour has reopening the assessmon surmises and conjecture
basis and doing the guess work without any incratimy documents. But sir, the facts
remains facts, it cannot be change.

Further the copy of the MOU, RUDA Master Plan, Gdite of RUDA, Architect
Certificate, etc is attached herewith for your kiperusal. So you are requested to kindly
accept the contention and take on records and tfieedecision on merits and drop the
proceedings u/s. 148 of the IT Act or accept thernein TOTO. There is no any inaccurate
particular of Income is filed by our above namederi and no any incriminating
documents found by the Department. No any Caslsddion is made by our above named
client hence your notice u/s.148 for reopening #ssessment on the ground of Cash
component is technically and factually erroneoud &ad in law and against the rule of
natural justice.

Without prejudice to above contentions, you areuested to kindly take the
decision on merits and oblige.”

13. The reopening of assessment was culminatedamtorder of addition
on account of unexplained cash payments towardshpse of land amounting
to Rs.2,45,25,729/- under Section 69B of the Athe Ld. AO was of the
view that the assessee alongwith other co-ownershpsed the property in
qguestion from family members of Shri Jalamsinh Bdbarad whose actual
value was of Rs.38 Crores. Though the agreemesdlefwas entered into by
the members, the documents were registered in thmenof their
wives/relatives/friends. As the final deed exedufer a consideration of

Rs.2,41,01,716/-, there ought to have been on-maiegent as of the
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opinion of the Ld. AO. Besides, buyers paid hugterest for cash payment

and thus, the element of unexplained investmene¢aaol to be the sole basis
upon which the Ld. AO made the addition of Rs.28%,29/- on substantive

basis.

14.

The Ld. CIT(A) while dealing with the mattersaoved as follows:

“10.1 | have considered the facts of the case drd dubmissions of the carefully. As
mentioned earlier the Investigation Wing of Vadeddrad carried out survey at the
business premises of one Raghuvir Buildcon P Ltaking the course of survey, one
agreement to sale was found, which showed primaeement entered into by the
members of the Raghuvir Group to sale certain #aof land situated at village
Yashvanthpur. The agreement to sale states the salesideration at Rs 38 crores, and
this agreement to sale was executed on 5.5.201&. agreement to sale show the
purchasers as Mahendra K Faldu, Maulesh D Ukani,itAfn Chauhan, M M Patel,
Praveen Pipaliya and the directors of Kalpatarudwee P Ltd. The name of the appellant
did not figure amongst the individual buyers. Ewrenespect of capacity of director of the
company, the appellant was never the director ef $hid company. Her husband had
become the director of the company on 25.1.2012thisdfact is clearly observed by the
AO under para 4.2 of the assessment order. The gnga agreement to sale dated
5.5.2011 has been signed by two persons and tbhatrity on the first and second pages.
Neither the signature of the appellant nor her rargb appears on the agreement to sale.
Hence, it can be reasonably held that, the agre¢ntesale dated 5.5.2011 is not binding
upon the appellant.

10.2  During the course of post survey proceeditigs)nvestigation Wing had recorded
the statement of Shri Jawahar Mori, who is statetld the arbitrator to the deal, as per the
agreement to sale. Incidentally, his wife appearkdve been one of the final co-owners, as
per the final deed. He had stated as under:

Yes Sir, | have seen all the sale deeds and thbipug find names of spouses/relatives
[friends of the directors of Club Privilege P L&tgtwhile known as Kalpataru Leisure Pvt.
Ltd). Even name of my wife Mrs. Panchshila Moralso mentioned therein. | agree that
the mentioned land suffered from several infirmsites mentioned by myself in reply to Q
No 13 above. However, once the sellers were cotedowith such issues, they understood
the problems with the land, and were later readgel it at throwaway price to us. We also
estimated that after few years, the regulationsenr@green Zone may be lifted by RUDA on
the said land. Also, looking at the quantum of ldnat was under High Flood Zone, we

agreed that rest 42% of land can be sold at reabtmarice in future. Thus investing in

this land could have been profitable in futureislwith this idea in mind, we subsequently
made our wives/friends/relatives to purchase timel lelowever, sir, | would like to mention

that our estimates were wrong and the whole largl thianed out to be a dead investment
for us as of now.

10.3  From the above statement the AO had held thate is soft admission on the part
of Shri Mori that the deal did materialize, as pgbe agreement to sale. The admission of
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Shri Mori is that, the impugned land was demarcasdigh Flood zone and Green Zone
by the Rajkot Urban Development Authority. Hencestrictions are placed for the
development of the same. Thus, no commercial Besivian be carried out unless the
restrictions are lifted. In view of these infirneii, the sellers agreed to scale down the price
of the land, which was finally bought by the wiged relatives of the persons mentioned in
the agreement to sale.

Shri Mori was the arbitrator to the deal, as peretlagreement to sale. He
contended that, subsequently, it transpired tha knd in question, fell under land
demarcated as High Flood Zone and Green Zone bRRthBA. This means that, more than
half of the land cannot be developed by the appellBhe appellant has filed proof in this
regard, as per which, at the time of assessmeatlathd in question was still held captive
as green zone and high flood zone. Under the gistance, the mystery is, whether the
land would fetch a sum of Rs 38 crores?

However, here the fact that the name of appellantndt appearing in the
agreement to sale, and neither she or her husbawthe director of Kalpataru Leisure P
Ltd at the time of execution of agreement to sile ¥.5.2011, assumes significance. There
is also a remark inserted subsequently (handwijtierthe agreement to sale. As per this
remark, since the buyers failed to honour the pansehedule, the agreement to sale
stands cancelled.

10.4 Another piece of evidence is retrieved e-fadtihched excel sheets) from the premises
of Shri Jawahar Mori. These documents were impodindering the course survey
proceedings at the premises of Shri Mari, in cotinacwith the search of ENCORE group
of Rajkot. Needless to say, no adverse inferendbese documents were drawn while
finalizing the survey relevant assessment of Sori.Mhe following three documents excel
sheets are important.

a. farm.xls

b. mukeshpatel.xls

c. interest.xls

Contents of farm.xls

10.4.1 This excel sheet contains four columns. &y Date, Amount and Remarks. In this
sheet, at four places there is mention of chequoeived as per the remarks column. The
AO thus inferred that, the remaining amounts arthimg but cash, thus implying that the

cash has exchanged hands. This kind of implied imgafioes not have any significant

when no such noting of cash payment is found tAdre.very first row shows an amount of
5,00,000 with the remark JBB Cheque. However, alingrto the appellant this amount of

cheque is appearing in the bank statement of eitiersellers or the buyers. There are in
all 53 entries, and if the finding of the AO isdhshlcrosanct, then more than 50% of the
alleged cash entries took place before the husludriie appellant became the director of
the company viz., Kalpataru Leisure P Ltd. It isakeen from the table reproduced in the
assessment order that, more than half of the clisgeal to have exchanged hands before
the appellant or her husband was made the direcfothe company mentioned in the

agreement to sale.



ITA Nos. 22/Rjt/2021 & 12 Ors.
(Smt. Bhavnaben B. Rangani & Ors. -19 -

Contents of interest.xls and mukeshpatel.xls

10.4.2 This excel sheet contains details of intdi@sthe delayed payments. According to
the AO, there is mention of interest charged, whhusually @ 2.40% per month.

According to the appellant, who was not a partythte original agreement to sale, and

without prejudice, if it is assumed that she toalkerothe mantel from somebody else
subsequently, still, the most important questiorwisy would she pay the interest for the
delayed period, which is nowhere attributable to”he

10.4.3 Another important aspect of the case is, ttisse soft documents werefound and
impounded during the course of survey at the presnig Shri JawaharMori, somewhere in
the year 2017 The same assessing officer had caoigthe survey relevant assessment
and no adverse inferences of these documentswavnendn the assessment order.

10.5 During the course of survey at the premisefRafhuvir Buildcon P Ltd..two
valuation reports were found and impounded. Theskiation reports were dated
19.7.2008 and 13.10.2006. Since the dates fell netbre the agreement to sale viz.,
5.5.2011, it is obvious that these land were gduec by the erstwhile sellers viz., the
Barad Family. Both the valuation reports were détl by one same valuer viz., Shri Sunil
Selarka of Selarka Associates. Both these reports addressed to The Manager,
Karnataka Bank. The valuation report dated 19.78800ows the value of the land at Rs
11.17,00, 180/- whereas, the valuation report dat&dl0 2006 shows valuation of the
same land at Rs 6,76,70,000/-.

Further on verification of valuation reports, follang facts emerged:

0] Both the valuation reports are prepared by NIx. K. Selarko of
M/sSelarka Associates, who is Government registemer

(i) The valuation report dated 13.10.2006 appedes be of the
instance of Union Bank, since it is addressed ® khanager,
Union Bank of Indio, Ahmedabad. The purpose of ataln is
mentioned is to ascertain its present fair and orable Market
Value. The value of land as per the said valuatieport is
determined at Rs. 6,04,89,000/ in the valuatiororepself by way
Note, there is a mention that in case of distreds galue would be
less than 20% to 30%. Thus, this valuation repoitself carries a
veiled danger that the land in question is covdrgdrregularities.

(i)  The valuation report dated 19.07.2008 appedrs be at the
instance of Karnataka Bank, Baroda since it is &dded to the
Manager, Karnataka Bank, Baroda. The purpose ofiatin is
mentioned as to ascertain its present fair and oeable Market
Value. The value of land as per the said valuatieport is
determined of Rs. 10,53,97,500/. In the valuatieport itself
distress value is shown at 20% less. Thus, withgpan of two
years, the valuation of the land changed by moos #0%,which
clearly shows that the value adopted by the ACh@ndassessment
order is humungous
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The land falls under Green Zone (GZ), where cotitva is not permissible and is
under High Flood Zone (HFZ) area as it is near ta@chment area of Aji dam. This fact is
certified by qualified Architect, Tejas Fadadu aisdsupported by notifications of Rajkot
Urban Development Corporation (RUDA) and under Gi& bnly 5%.

Above crucial and decisive information are missimdpoth the valuation reports.
Further, as the valuation reports were impoundeditparty, the appellant has no business
to see the purpose and intention behind such vialust However, what is important is to
see and infer is that in spite of not referringthe limitation/restriction, the Valuer could
determine the value of land under considerationHank is 27% of the value that has been
mentioned in the Agreement to sale in FY 2008108.Highly improbable and unlikely that
in a span of nearly two three years its value iases and that too up to 38 crores. Under
the circumstances, the probability of making organéng papers showing higher valuation
for bank cannot be ruled out. Further there are pdissibility of collision amongst the
parties to the agreement to sale or others who vievelved in the earlier stage to get
secret profit from the deal. And for that ulterimotive such type of papers might have been
prepared. However, as the appellant was not partthat deal such data is not binding to
her and is not at all. applicable to her particulawhen no similar data was found from
her possession during extensive search in her case.

Since these are addressed to the Bank, it is ¢lerthe erstwhile owners had got
this land valued for some loan purpose. Nowherth@valuation report, there is mention
of any encumbrance in the form of High Flood Zond&seeen Zone. It is obvious when
there is a stake for a loan, no person would higttlithe encumbrances.

11. As per the allegations of the AQ, it is see the basis of addition is data that has
been found / impounded from the third party onlere creator, is Raghuvir Buildcon
Private Limited. Such data inflating the value ntighve beenprepared or maintained and
kept for their own purpose or benefit or probaldysupport higher valuation of property
for banking purposes. Therefore, it may be bindmghem but no one else can be made
responsible to explain the same unless any indegeraVidence is found which shows that
it relates to other person/party and is directlysasiated with it

12. As regards the data found/retrieved from thenmgses of Jawahar Mori, sent by
Raghuvir Buildcon Privte Limtied, Shri Jawahar Mdrad in his statement categorically
stated that he has no idea / knowledge about tbatevide reply to Question No. 12 of his
statement recorded on 18.01.2019. It is pertinenidte that he in his statements recorded
on 23 12 2017 and again on 18.01.2019 submittedRaghuvir Buildcon Pvt. Ltd., has no
office in Rajkot, therefore the authorized persamaely "Altaf of that group used to come
to his office and accessed his office computeesy$br their own business. Therefore, the
data shown to him belongs to them only and he basonnection with those data. Thus, it
was the data sent by Raghuvir Buildcon Group antd prepared or made by Jawahar
Mori. Further, he has never stated or confirmedt thither parties to the Agreement to sale
or any other connected parties have made any unsxted payment as such.

13. It is trite law that materials found during sey carried out is binding to the
person in whose case survey is conducted. Anyognétund related to third party is not
binding to that third party unless any concrete acwrroborative material is found.
Therefore, if third parties' denial is disbelievbyg the AO, then he ought to have brought
necessary rebuttal evidence on record to disprdwe d¢ontention of the appellant, by
contrary materials. This was not done, and additioermade on incorrect appreciation of
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facts merely on presumptions and suspicion. Therst fle something more than suspicion
to support. Mere suspicion cannot take the placeprafof for assessment. The seized
documents in question may create doubt to AO keht awdoubt, if extensively clarified on
the strength of evidence to be otherwise, shouldhanee been substituted for proof.

14. The alleged transactions mentioned in the Iquegger of a third party were not
handwritten by the appellant. The amount mentidnetthe loose paper /excel sheet were
not corroborated the materials seized during tharcle u/s 132(1) of the Act in appellant's
own case. Therefore, the AO is not justified iringshis case on the impugned agreement
to sale and excel sheets found from third partthla connection reliance is placed on the
decision of Hon'ble Supreme Court in the case dfv8B/.C, Shukla (1988) 8 SSC 410 and
Chuharmal Vs. CIT (1988) 172 250 138 Taxman 190.(SC

15. The image of the said agreement is reprodugeithd AO in the assessment order. On
verification of the same, following facts emerges.

0] There is no name of the appellant in the agreehof saleand there is no signature
as well of the appellant.

(i) There is no name of the husband of the apptllaeither he is signatory to the
agreement of sale.

(i) Photocopy of Agreement to sale is on Rs. Zth-Nudicialstamp paper dated
27.04.2011. On page No. 5 date05.05.2011 is mesdiofurther, one of the
parties to theagreement is directors of Kalptarislee Private Limited.

(iv) However, the appellant was never the directdrthat company, neither her
husband was director or shareholder in the compamygiven dates. As a matter of
fact, appellant's husband is appointed as a dinreatathe Club Privilege Private
Limited (Earlier known as Kalptaru Leisure Privateimited) with effect
form25.01.2012, whereas the impugned agreementl® isdated 05.05.2011.
Therefore, the appellant and her husbandwere narevabout the content of the
impugnedAgreement to sale.

(V) So far as signatures appearing in this photgcopAgreement to sale is concerned,
it can be seen that only first two pages bear digmes of three person out of six,
who were the parties to the Agreement to salefitssd pages 3, 4, 5 and 6 are
unsigned. are no signatures of witnesses or alktiters. It is settled principle that
mere unsigned draft agreement to sale has no evégrvalue in the eyes of the
law.

16. From the above, it may be mentioned that thiemads on which the AO heavily
relied upon has no evidentiary value and therefmaanot be made the basis of addition.
Loose sheets/ unsigned documents found from tlairtygannot be treated as records of
the assessee. Even if it is assumed that the sameedrd for the purpose of those whose it
belongs or from whose possession it was foundit lbahnot without independent evidence
fix a liability upon third party

Hon'ble Supreme Court of India in the case of Commause (A Registered
Society) v. Union of India 77 taxmann.com 245 (8&3 held that "There has to be some
relevant and admissible evidence and some cogesbre which is prima facie reliable
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and supported by other circumstances pointing bat the particular third person against
whom the allegations have been levelled was inifactived in the matter or he has done
some act during that period, which may have cotiate with the random entries".

17. In plethora of cases courts have held that éfvéire entries in loose papers etc. are
admissible as evidence, then to support that infereabout correctness of the entries
therein, supportive independent evidence is requard such entries would not suffice
without independent material. Such materials haweprobative value in the absence of
some corroborative primary evidence of the readitysuch transaction shown in the noting
in such loose sheets of paper. Therefore, any prpsan of transaction on some vague,
tenuous and dubious entries in a sheet of pap@oisrational and legal unless there is
corroboration by corresponding entry in accountsboth the parties to the transaction.
Reliance is also placed on the following judiciabpouncements:

(i) Hon'ble High Court of Gujarat in the case o€P-Ill, Ahmedabad vs.
Vivek Prahladbhai Patel (2016) 66 taxmann.com 4dj&@at)

Unexplained investments u/s. 69-ITAT deleted thditiad - Upon appreciation of the
evidence on record and finds no reason to takdfardnt view. In the opinion of this court,
having regard to the evidence which has come oordeavhich reveals that there is an
agreement to sell executed between the assessdbesdllers, which shows the price of
the plots of land in question to be a much higlgureé than the documented price and the
fact that the sellers have stated that they hageived higher amounts by way of on-money
and have also shown receipt of such amount in thewme tax returns, the circumstances
do raise a suspicion, However, as held by the Supr&ourt in Commissioner of
Incometax v, Daulatram Rawatmull, (1964 (3) TMIS@), even if circumstances raise a
suspicion, suspicion cannot take the place of exiee

(i) Hon'ble High Court of Gujarat in the case ofhbkant N Patel v CIT 282 ITR 553
(Guj) has held that:

As per the binding ratio laid down by the Honorahleasdictional High Court of Gujarat

in the aforesaid judgment, firstly it was incumbeipon the A.O. to establish that said

investment i.e. the alleged amount paid on accofininpugned bana chithi was in fact

poid by the appellant assessee himself and no essassee or person. Hon'ble High Court
held that it is established and proved beyond ddhht the appellant assessee has not
made the said investment but was made by thirdypditerefore, on this count only no

additions u/s.69 could have been made in the fiahryears immediately preceding the

assessment year/s in question.

(i) Hon'ble ITAT Hyderabad Bench 'A' in the cageSmt. K.V. Lakshmi Savitri Devi
vs. ACIT [2013] 30 taxmann.com 117 (Hyderabad b.Jnivherein it has been held that

"that the seized document was just a handwrittesdadocument and the handwriting was
also not of the assessee and the loose documerfowad at the premises of a third party.

The burden was on the department to prove condlysthat the loose document belonged
to the assessee. There was no presumption in laihk assessee had actually paid Rs.
165 lakhs towards purchase of the property. Thasatmbed income was to be computed
by the Assessing Officer on the basis of the availenaterial on record. It should not be

based on conjectures and surmises. No additiondcbelmade on a dumb document and
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noting on loose sheet. It should be supported éetlidence on record and the evidence on
record was not sufficient to support the revenagson. The circumstances surrounding
the case were not strong enough to justify the taddimade by the department.
Accordingly, the addition was deleted."

(iv) Hon'ble ITAT Mumbai Bench 'A' in the case ofl Aaggi v. ACIT [2018]
89 taxmann.com 266 has held that:

"Genesis of conclusion of Assessing Officer thatssee had paid money' for purchase of
property under consideration was based on contehtsen drive which was seized from
residence of an ex-employee of Hiranandani grodprination as printout of pen drive fell
short of certain material facts, viz., date and mad receipt of 'on money', who had paid
money, to whom money was paid, date of agreemehivuo had prepared details Ex-
employee of Hiranandani in course of his cross-émation had clearly stated that neither
he was aware of person who had made entry in pee,dnor had with him any evidence
that assessee had paid any cash towards purchaslatof Whether mere admission of
amounts recorded in pen drive as additional incdimpdalling short of any such material
which would inextricably evidence payment of 'omeyb by assessee would not lead to
drawing of adverse inference as regards unexplaimygstment made by assessee for
purchase of property under consideration-Held, jrega 14] [In favour of assessee]

® CBIl v. V.C. Shukla 1998 taxmann.com 2155 (SC)

(i) Mahasay Ganesh Prasad v. Narendra Nath AIR319& 431
(i) CIT v. Maulikkumar K. Shah (2008) 307 ITR 1(&uj.)

(iv) Devilal Gherilal Shah v. Dy. CIT (1995) 52 T(Rhd.) 618

18. Further, the appellant was never allowed cresamination of the seller of land or Shri
Jawahar Mori, though requested during the assessmmteedings Therefore, addition
made without allowing opportunity to cross examamy of the parties from whom the
materials have been impounded and statements nsadelative of principle of natural
justice. The statements recorded from third pagkibd the back and without providing an
opportunity of cross-examination of the appellanhaving no evidentiary value. Therefore,
no adverse inference could be taken by the AO agtie appellant as held by the Hon'ble
Supreme Court of India in the case of Andaman Tinhbeustries v. Commissioner of
Central Excise in Civil Appeal No. 4228 of 2006.

19. Further, it has been noticed that the AO failedring on record certain material facts

before raising suspicion viz. date and mode of mtniby the applicant, who paid the

money and to whom it was paid, who had preparedi¢hails. These facts are unanswered,
AO proceeded to make the addition without any exideof payment by appellant or her
husband. The AO totally failed to put forward timextricable evidence for payment in

cash, therefore, drawing of adverse inferences eggamds the investment made by the
appellant for purchase of the property under coasdion has no legs to stand.

20. It is also a fact that the market value of lamdier consideration is higher compared to
the circle rates fixed by the Sub-registrar, thiself fortifies the fact that the investment
made towards purchase of the property as per tlokdof account supported by registered
sale deed is well in order.

21. Furthermore, it is also observed that AO haedto correlate the impugned agreement
to sale with the excel sheets recovered from theatlidata impounded from the premises
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of Shri Jawahar Mori. However, it is learnt thatetthen AO who has finalized the
assessment of Shri Jawahar Mori earlier had acatphat transactions as per Excel Sheet
not material transaction, and no addition was méu®igh proposed by the ADIT.

Therefore, once the predecessor AO has acceptettrahsactions as irrelevant and no
addition was made in the hands of the person frdmmvimpugned excel sheets were
found, no different interpretation could have beeade for stretching the issue for making
addition by developing new theory on suspicion. sThthe opinion earlier formed by
predecessor AO cannot be changed in absence of naatgrials on record, which
conclusively proves otherwise.

22. The e-mails named Mukesh Patel, Farm and istenere stated to be sent by
Raghuvir Buildcon to Jawahar Mori, this conductaddishes that it was neither prepared
nor created by Shri Jawahar Mori. As regards thiegdtion that the figures mentioned in
Farm.xls. tallied with the Agreement to sale fofroin Raghuvir Buildcon Pvt. Ltd., it was

submitted that creator / originator of all the dats stated by Jawahar Mori in his

statement is none other than Raghuvir Buildcon @rarhy it has prepared and for what
purpose it was created is not under the knowledgleoappellant. Merely on suspicion, it
cannot be assumed that the appellant must have @aidhoney for purchase of land.
Further records revealed that Shri Jawahar Mori ghhaving any knowledge about the
transactions at the time of his assessment prongedand had never accepted the
transactions more particularly has never referrdte thame of the appellant in such
impugned deal. When the person from whose posgeeissias found denied the content
therein and confirmed that he had never made ayneat, there is no question of making
addition in the hands of the appellant. There iscoaoborative material on record which

conclusively prove that the appellant has made peve in cash for purchase of land.
Identical has been decided by the Hon'ble High €ofiiGujarat in the case of PCIT Vs.

Ajay Surendrabhai Patel in tax Appeal 523 &524 012, wherein it has been held that

"From the concurrent findings recorded by the Trhl it is evident that the
appellants have not been able to establish the tfaat any funds have actually
been paid by Vivek Patel to the sellers. Whilesttlers have stated that they have
received the funds by a representative of ViveklPdte name of such person has
not been disclosed nor have the dates on which fuulls have been received
come on record. A perusal of the power of attoroeywhich strong reliance has
been placed on behalf of the appellant to contéiadl it establishesa link between
the assessee and Vivek Patel, shows that the sasrigclen executed by one of the
sellers in favour of Vivek Patel in relation to oo&the plots purchased by the
assessee, but, significantly, such power of attoires been found to be from the
possession of the seller and not from Vivek Patetrefore, there is no material on
record that prior to the search, Vivek Patel actggbn such power of attorney so
as to establish a link, howsoever tenuous, betweeassessee and Vivek Patel. As
noticed earlier, the assessee has denied having) @@y more consideration than
that reflected in the sale deed executed in hisflawivek Patel has denied having
paid any consideration to the sellers pursuanti agreement to sell. The revenue
has failed to bring any reliable material to estishl payment of consideration by
Vivek Patel to the sellers or to establish any logtween the assessee and Vivek
Patel, who have both asserted that they did notwkeach other prior to the
search. Under the circumstances, on the evidengehwias come on record, the
revenue has failed to establish that any highersm®ration has been paid by the
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respondent assessee in connection with the satisde@cuted in his favour by the
sellers in respect of the plots of land in question

The conclusion arrived at by the Tribunal is basgdn findings of fact recorded
by it upon appreciation of the evidence on recdrtle learned counsel for the
appellant, despite strenuous efforts, is not inoaiton to point out any perversity
in the findings recorded by the Tribunal. In thendpn of this court, having regard
to the evidence which has come on record, whickalevhat there is an agreement
to sell executed between Vivek Patel and the selerich reflects the price of the
plots of land in question to be a much higher fegthan the documented price and
the fact that the sellers have stated that theyehraceived higher amounts by way
of on-money and have also shown receipt of suchuamio their income-tax
returns, the circumstances do raise a suspicionyéler, as held by the Supreme
Court in Commissioner of Income-tax v Daulatram Remull (1964 (3) TMI 14
SC), even if circumstances raise a Suspicion siespicannot take the place of
evidence.

Thus, the AO totally failed to establish link orxae between the loose papers and the
appellants' making payment in cash over and abbgadgistered sale deed. Therefore, no
addition could have been made merely on suspicimmectures and surmises.

23. Shri Jawahar Mori never accepted that land uncansideration was purchased
for Rs. 38 crore. On asking specific question altbetamount of Rs.38.00 crore by the AO,
he categorically stated that due to infirmities.yiegstrictions being land falling under
notified Green Zone and High flood zone, no fulhstouction or required FSI was
available on land. He also submitted that they dadnstruct on only on 42% area of total
land and being in Green Zone, they cannot immelgiatenvert it into Non-Agricultural
purpose. As regards AO's observation that JawahareVis to Act as Arbitrator, it is
submitted that thosesheets of paper Le. Agreernesglé was not signed by Shri Jawahar
Mori And merely mentioning name does not fastenliabylity unless it is accepted by the
said person and counter signed it. In support efféict that land under consideration falls
under high flood zone / green zone, necessary pitfe also been submitted.

24. It has been found that the rate as per the aeek of Sub Registrar, Rajkot in
surrounding area is Rs. 3,00,000/- per acre asmakd by the appellant whereas the
appellant has purchased the land under considemafior Rs. 13,00,000/-, which is
apparent form the registered sale deed. This imgdfgests that the appellant has not paid
any excess consideration in purchase of land ucdesideration. Here, it is pertinent to
rely on the decision of Hon'ble ITAT, Rajkot BeriRhjkot in the case of DCIT,Circle-1,
Rajkot vs. Hitesh M. Bagdai in IT(SS)A No.3,485/RJT3 with Cos, where the issue is to
determine sale consideration of land at Mota MdVaar Rajkot City (happens to be on the
way to appellants location from Rajkot City). Iratltase DVO has valued around 3 acres
of land at Mota Mova at Rs. 13.87 Lacs only Relefiading is as under:

6.3 Even the value determined by the DVD suggedathmarket value at
Rs.13.87 Lacs only. Thus we are of the view tlev#ihue as adopted by the AO for
Rs.465 crores treating the sale consideration issustainable"

25. As regards the AQ's observation that if chguaaments in the account are treated
as genuine, then why cash deposit which appednersame file in the same table should
not be treated as genuine. In this connectiontiioiced that the said notings were made by
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third party and not the appellant Further thereris name of the appellant against the
receipt of Cash. All the parties, whose names gpearing in the impugned Agreement to
sale have denied making any payment in cash. Rurithe also proved beyond doubt that
the value mentioned in the Agreement to sale doesanrespond to the Fair Market Value
of land as such. Further, there is no independeaienials on record that proves that the
cash has been paid for the land under consideratibis worth noting that thematerials
found or retrieved from Shri Jawahar Mori was alsat prepared by him and neither was
he aware about the content as it was sent by RagBuildcon Private Limited, for their
personal use or purpose via Shri Jawahar Mori. Hfere, in absence of any independent
evidence found from Shri Jawahar Mori, solitairddence found, belonged to Raghuvir
Buildcon Pvt. Ltd., cannot be binding to third Rasgt In this connection reliance is placed
in the case of Nishant Construction Pvt. Ltd. v&ITA Ahmedabad in ITA NO.
2732/Ahd/2016.

26. The AO alleged that the appellant should hadlexl fcomplaint against false
allegation / charge and non-filing of the complaprbves that cash has exchanged hands
with mutual consent of both the parties. This atean of the AO is strange and premature.
There is no provision in the Act to file compldimtcase where reopening of assessment is
made based on the belief of escapement of incameade one is aggrieved by such
allegation or assessment order, there are set phos and code for remedial measures in
form of appeal, revisions or rectification. Furthéhere is no evidence or proof in form of
statement or material which clearly demonstratet thay cash payment has been flown
from appellant's end. Moreover, the issue / cagestin becomes prosecutable only when
he has brought some kind of harm/loss to the appellHere, since there is no such
harm/loss to the appellant, where is the questibrilimg criminal offence? Thus, this
observation of the AO that non filing of complapoves cash exchanged is totally
misplaced and infructuous.

27. On going through the facts noticed in the as®emt order: following
contradictions have also been

1. Noting/ entries in the excel sheet "farm.xls"ni@t matching with the
payment scheduled mentioned in alleged agreemesal¢o

2. No single evidence found suggesting actual payneither as per
agreement to sale or as per entries in excel shéaiscogent evidence
such as cash receipts issued by the sellers haga fmind during the
extensive search/survey carried out.

3. Amount of cheque entries mentioned in the estoedt "farm.xIs" is not
fully matched with the actual cheques issued byptivehasers, Le as per
sale deed In fact, very first entry in "farm.xlst Bs 5,00,000/- with
remarks "JBB Cheque" dated 09/05/2011 is not matchiith the total
cheques issued by purchasers as mentioned in eegistsale deeds.
Further total of other three entries with remarkSHeque worked out at
Rs.2,39,37,072/- is not tallying with the actuatdment price of land at
Rs. 2,41,01,716/-

In excel sheet "interest.xIs", working of interisstnade in different tables, from which table
no. 1 and table no. 3 are not correlated with ottmpounded documents. From this excel
sheet, it appears that the author of this sheetkegrout/ estimated interest on different
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amount at different interest rate, i.e. 1.25% /@@and for different time period for which
no justifiable reasons are found.

28. Under facts and circumstances of the presese,caowhere in the agreement to
sale nor in any of the impounded materials, therenention of the name of the appellant.
In fact, none of the documents were found and imged from the possession of any of the

parties. However, nowhere in the seized cash batk/there is mention of any cash

payments made for the impugned land at Yashvantlijpage.

29. In light of the above facts and circumstandethe case, it is held that, no addition

of alleged cash payment for purchase of land #&gél Yashwanthpur can be made in the
hands of the appellant because, the appellant vea®ma party to the deal as per the
agreement to sale. The agreement to sale is dae@(.1 whereas, the husband of the
appellant had become the director of the companyanuary 2012. Nowhere in the

impounded materials, there is mention of appellanting paid cash on money. Since the
appellant entered in the deal subsequently, therést payable for delayed payment is not
attributable to her, since the original agreememistle is not binding on her. The AO also
erred in not referring the land to the DVO. Therefothe addition made of Rs

2,45,25,729/- is directed to be deleted.

30. In the result, this grounds of appeal are afiowed.”

15. We have heard the rival submissions made bydhpective parties.

We have also perused the materials available awdec

16. In this particular matter, the agreement fde skated 05.05.2011 was
considered to be the primary documents entered bgtdhe members of
Raghuvir Group to sell the land lying and situasdyashvanthpur for the
consideration of amount of Rs.38 Lakhs as mentichedein. Admittedly,
the name of the assessee did not figure amongsidhadual buyers neither
the assessee was the Director of the said comparsya fact that the husband
of the assessee became the Director of the compangubsequent to the
alleged deed of agreement dated 05.05.2011. Thkahd of the assessee
became the Director of the company only on 25.(1220 Further admitted
fact is this, that the document which has been idensd as the primary
document and the prime evidence is not bearingsagnature of the assessee
neither the signature of her husband. In that \oéthe matter, the assessee’s
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first submission is this that the same is not bigdipon the assessee and the

addition made is, therefore, not sustainable iretreof law.

17. The other submission made by the assesseasteftbct that as the
impugned land falling within the high flood zone damgreen zone as
demarcated by Rajkot Urban Development Authoritpasing restrictions for
development of the same, no commercial activitess lse carried out unless
those restrictions are lifted and only for thates@ason, the sellers agreed to
scale down the price of the said land and finallgudht by the
wives/relatives/friends of the person mentionedhim agreement of sale, has
been duly considered by us. A corroborative doaime support of the
same, geographically and/or location-wise demargatf the land under the
green zone was also annexed to the paper bookdfyiekde assessee before us.
Needless to mention that these documents were fdlst before the
authorities below; both before the Ld. AO and befone First Appellate
Authority. The case of the assessee is, theredmteof 41 Acres promised 17
Acres were received, out of 58% was in HFL, ress wagreen zone and upto
30 meters of HFL no development was allowed. Furthat, as construction
was permitted only of 5% of the entire land, falljugannot support the
determination of the value of the land at 38 Cror€ke net resulting value of
Rs.2.41Crore is, therefore, not unrealistic, plalesi Taking into
consideration the documents submitted by the a=sdbg case as made out
by the assessee as above cannot be brushed aside.

The other evidences impounded during the course swivey
proceedings at the premises of Shri Jawahar Morigannection with the
search of ENCORE group of Rajkot mainly farm.xlsjk@shpatel.xls and
interest.xls, no adverse inference was drawn byLtheAO. So far as the
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farm.xls is concerned even though there is no swthng of cash payment
found, the Ld. AO informed that the remaining amsuwere paid through
cash. The cheque amount of Rs.5 Lakhs does nehappthe bank statement
of either sellers or the buyers and as regardsr @Beentries, the Ld. AO
alleged that the cash entries took place before abmessee became the
Director of the company, namely, Kalpataru LeisBré&td., though, it is the
own finding of the Ld. AO that half of the cashegieéd to have exchanged
hands before the assessee’s husband was madeeatoDof the company.
So far as the interest components @ 2.40% per mewtincerned, the person
whose name not figured in the Memorandum of Undedihg i.e. the
agreement for sale, question of making paymenthi®alleged delayed period
doesn’t and cannot arise as contended by the asskas found to have some

substance.

18. We also find that two valuation reports cegtifiby one valuer, namely,
Shri Sunil Selarka of Selarka Associates dated 0130D6 and 19.07.2008
showing valuation of same land at Rs.6,04,89,0801-0,53,97,500/- which
were prepared at the instance of Union Bank of dndihmedabad and
Karnataka Bank, Baroda, for the purpose of obtgitan. These documents
were impounded from the third party. The valuegedained the value of the
land at 27% than that of the value mentioned tcadsessee in the agreement
in the year 2008-09. The assessee joins issue Beedrding to the assessee,
firstly considering these valuation reports and plepose of preparation of
the same, it is impracticable and unavailable thatvaluation could rise to
Rs.38 Crores. Secondly, as the assessee wagadido the deal, ultimately
the said valuation report, neither the Deed of Agrent is binding upon her
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particularly when no such identical data was immtmech from her during

search.

19. During recording of statement on 18.01.2019%i $wahar Mori stated
that he has no office in Rajkot and the authoripedson of the Raghuvir
Buildcon Pvt. Ltd., namely, “Altaf” of that groupsad to come his office and
accessed his office computer system for their ousiness. Further that, the
data shown to him belongs to them only and he basonnection with those
data. It was categorically stated by him that ¢hdata was not prepared by
Shri Jawahar Mori neither he has confirmed making anaccounted cash
payment by any of the parties of agreement to salany other connected
parties. The noting found related to the thirdtyparannot be said to be
binding upon her unless or until supported by doorative documents.
Therefore, the Ld. AO ought to have brought neagssabuttal evidence
while disbelieving the statement made by Shri Mierorder to disprove the
contention of the assessee. The addition on iacbappreciation of fact on
presumptions and suspicion without supporting ewedeis not sustainable
only on the basis of the noting found during cowtasearch on third party.
The noting found in the loose paper was not writigrthe assessee. Needless
to mention the loose paper and/or excel sheet watreorroborated with the
materials seized during course of search underdpetB2(1) of the Act in
assessee’s own case. On this particular aspéahae was placed in the case
of CBI vs. V. C. Shukla (1988) 8 SCC 410. Facteads that the name of the
assessee and her husband neither appeared in tbendent for Sale nor their
signatures reflecting in the said document. Neitthee assessee nor her
husband was the Directors or shareholders in tmepaay at that material

point of time when the alleged agreement to saledd®5.05.2011 was
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executed. Relevant to mention that assessee’sahdstyas appointed as

director in the Club Privilege Private Limited (B@ar known as Kalptaru

Leisure Private Limited) only w.e.f. 25.01.2012. irauch after the alleged

execution of the agreement. Moreso, the disputecumient namely the

Agreement of Sale bears signatures of three peimainsf six persons in the

first two pages neither bearing signatures of vases nor all the sellers.

Thus, such an incomplete document cannot have \dadgrdiary value in the

eye of law which cannot be relied upon while makaaglition in the instant

case. In order to rely upon the loose papers asatimissible evidence,

supportive independent evidence is also requirecelp upon for drawing

inference about the correctness of the entries nradlee said loose papers

considered to be admissible as evidence. We fiatlithe Ld. CIT(A) on this

aspect relied upon the following judgmentsin suppdrabove contention

made by the assessee which found to be applicable:

I. PCIT-ll vs. Vivek Prahladbhai Patel [2016] 6Gxmann.com 41
(Gujarat)

il. Ushakant N Patel vs. CIT 282 ITR 53 (Guj))

ii.  Smt. K. V. Lakshmi Savitri Devi vs. CIT [20130 taxmann.com 117
(Hyderabad — Trib.)

iv.  Anil Jaggi vs. ACIT [2018] 89 taxmann.com 266

V. Andaman Timber Industries vs. Commissioner oht&d Excise in
Civil Appeal No. 4228 of 2006.

20. It is also an admitted position that the asse=sgas never allowed to
cross examine the seller of the land or Shri Jawahari though request
during the assessment proceeding was made. Inethait, no adverse

inference could have been taken by the Ld. AO agdine assessee as held by
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the Hon’ble Supreme Court in the case of Andamanbér Industries vs.
Commissioner of Central Excise in Civil Appeal Nt228 of 2006 has also

taken into consideration by the Ld. CIT(A) in itper perspective.

21. Asthere is no iota of cogent evidence as @ imuch amount has been
paid by the assessee or her husband in cash imatids of the Revenue, the
addition is formed to be on surmises and conjuestuis of no worth. The

same is, therefore, suffers from the vice of aalibns. This is whimsical and

erroneous and thus, liable to be set aside.

22. We find that the Ld. AO tried to correlate theugned Agreement for
Sale with the excel sheets recovered from thealiddata impounded from the
premises of Shri Jawahar Mori whereas the Ld. A@lized the assessment
of Shri Mori accepting that transaction as per exslgeet not material
transaction and no addition was made though prabbgethe ADIT. Thus,
once the predecessor AO is accepted the transadiamelevant no addition
in the hands of the third party being assesseb@same breath on a different
interpretation is unwarranted. The same is, tloeeefpalpably erroneous and
liable to be set aside. It is also a fact that 3dmvahar Mori denied of having
any knowledge about the transaction at the timeihssessment proceeding
and never accepted the transaction. Moreover,rieferred the name of the
assessee in such impugned deal. When the maiohséaperson is not
confirming such payment, the addition in the hanfishe assessee is not
sustainable in the absence of any cogent evideniteihands of the Ld. AO.

23.  We do not find any supportive corroborative enat on record in the

hands of the Revenue so as to conclusively prowe tthe assessee made
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payment in cash in purchase of land in questiore f\Wd that while dealing
with this particular issue, the Ld. CIT(A) reliepan the judgment passed by
the Hon’ble Jurisdictional High Court in the casé BCIT vs. Ajay
Surendrabhai Patel in Tax Appeal Nos. 523 & 522@d5. In that particular
matter, the price ultimately paid for the purchasdand was much higher
than the consideration mentioned in the agreenmrddle of the said plot of
land. Moreso, sellers stated that they receivetidrigmounts by way of on-
money and also shown the receipt of such amoutiteim income tax return,
which raise suspicion. The case here is comple&sigrsed as rightly held by
the Ld. CIT(A). However, relying upon the matter I0O vs. Daulatram
Rawatmull, reported in 1964 (3) TMI 14 (SC) whdrkas been held that even
if circumstances raise a suspicion, suspicion catake the place of evidence.
The Ld. CIT(A) followed the said judgments as th@ Aailed to establish the
live link of nexus between the loose papers andagsessee’s payments in

cash over and above the registered sale deed.

24. On this particular issue, we again considelsd statement made by
Shri Jawahar Mori. Nowhere he stated that conataer was of Rs.38 Crores
rather stated as the restriction has been imposeth® land falling under
notified Green Zone and High Flood Zone, no fulhstouction or required
FSI was available on land. Conversion of the lamd non-agricultural
purpose is also not possible as stated by him megjgonsideration. Relevant
to mention that the agreement for sale was notesidpy Shri Jawahar Mori
and mentioning his name cannot make him respongibléss it is accepted by
that particular person. As per jantri value, thieeras per the reckoner of Sub-
Registrar, Rajkot, the rate of surrounding arepasficular land is Rs.3 Lakhs
per acre and the land in question has been pumHase consideration of
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Rs.13 Lakhs per acre as per the registered satevdaeh is sufficient enough
to suggest that there could not be any reason fakimg further excess
consideration in purchasing the said land. TheAd.was of the opinion that
as the cheque payment in the account has beerdraatgenuine, then, cash
deposit appears in the same file should earned deeaément. But the
persons’ name figured in the agreement in questever admitted of making
payment in cash. Moreso, the agreement for sadsndocorrespond to the
market value of the land as such. Time and agaenhave said that no
independent materials are in the possession dRévenue so as to prove that
cash payment made for the land in question. Theemahtfound from Shri
Mori was neither prepared by him nor known to hirnlae same was sent by
Raghuvir Buildcon Pvt. Ltd. for their personal uga Shri Mori; no counter
statement to this effect has been forthcoming feom of the parties during

search or post search.

25. Non-filing of the complaint against false aiéign/charge in regard to
cash exchanged hands with mutual consent of betlpdities by the assessee
as alleged by the Ld. AO is of no consequencesh& dbsence of any
provision under the Act of filing any complaint agst the reopening of
assessment based on belief of escapement of incowle. find that this
particular aspect of the matter has duly been takea of by the Ld. CIT(A).
Such an allegation made by the Ld. AO as said tqreeature and not
sustainable at all is found to be proper.

26. The contradictions found in AO’s own order @gard to notice/entries
in the excel sheet “farm.xIs” not matching with tipayment scheduled
mentioned in the alleged agreement for sale, ndeede found suggesting
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actual payment either as per agreement to salg peraentries in excel sheets.
Neither evidence proving cash receipts issued bgrseor that the amount of
cheque entries mentioned in the excel sheet “fdsinnot fully matched with
the actual cheques issued by purchasers as peatesale The details whereof
is available at Paragraph 27 of the order passetthdy.d. CIT(A) as drawn
our attention mentioning the estimated interestddferent amounts at
different interest rate varying from 1.25% to 2.40féntioned in the excel
sheets also found no justification. The same caprave any case against the
assessee in making interest payment due to elapsene specified for
execution of sale deed mentioned in the agreemoersfe as alleged or at all.

27. We would like to mention that when the assesse®never a party to
the deal as per the alleged agreement for salel @&©5.2011 neither there
any mentioning of the assessee having paid casmomey in any of the

impounded materials, particularly, when the assessdered into deal after
the alleged agreement to sale, the question ofesttgpayable for delayed
payment by her doesn’t and cannot arise as the haesigs of alleged original
agreement to sale dated 05.05.2011 is not bindirgeo. Relevant to mention
that the husband of the assessee became the diofdtee company much
after the agreement for sale, only in the montldasfuary 2014. Apart from
that the Ld. AO neither referred the matter toltde AO for ascertaining the
valuation of the land before making addition. Whlfthat the entire aspect of
the matter has already discussed by us hereinalweve duly taking into

consideration in its proper perspective by the CHT(A) and deleted the

addition made by the Ld. AO, which in our considempinion is just and

proper so as to warrant interference. With thevabobservation, the



ITA Nos. 22/Rjt/2021 & 12 Ors.
(Smt. Bhavnaben B. Rangani & Ors. - 36 -

Revenue’s appeal is, therefore, found to be dewbidny merit and thus

dismissed.

ITA No. 23/Rjt/2021 (Revenue’'s appeal in case ofi Bfmupendra Trikamiji

Panchani)

28. At the time of hearing of the appeal, Ld. Sei@ounsel appearing for
the assessee submitted before us that the sabsfaudte prepared by the
Revenue Authorities recording reasons believingagmessee as a seller of the
said land situated at Jaswantpur escaped capitaig#actually incorrect. It
was further argued that the name of the assess#eemappearing in the
Memorandum of Understanding executed on 05.05.2@t1in the Deed of
Conveyance. He was neither a Director of the compat the time of
execution of the said disputed Memorandum of Agesgndated 05.05.2011.
Thus, the very basis of the recording of reasorfadsially incorrect and on
the score alone, the proceeding initiated by theA@ under Section 147 of

the Act is bad in law and thus, liable to be qudshe

29. The Ld. DR has also not been able to contraesth submission made
by the Ld. AR.

30. Having regard to the facts of the case andrdéleerding of reasons
guoting the assessee as a seller and escapingrass¢ss found to be thus
incorrect. Reopening of assessment on the bagiscofding of reasons on
admittedly ‘incorrect facts’ is, in our considerepinion, does not have legs to
stand. The same is found to be not maintainaldevard ab initio. Thus, the

entire proceeding is quashed.
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ITA No. 46/Rjt/2021 in case @B8hri Maulesh Dayabhai UkanfiAssesseee’s
appeal)

31. We have heard the rival submissions made byrdbpective parties.

We have also perused the relevant materials al@aitatbrecord.

32. InITA Nos.44 & 46/Rjt/2017, the assessee, ngmédaulesh D. Ukani
was the de facto owner of the land as allegedhasvife/friend/relative of the
said assessee was the namesake owners. The ads&s$rigely understated
the value of the land and as unexplained investrpart towards on-money
which was never disclosed by the said assessd®ireturn of income filed
under Section 139(1) of the Act as the case madefavuescapement of
income under Section 148 of the Act by the Reverntdewever, such finding
of fact by the Revenue on the basis of the evidempounded during search
from the premises of Jawahar Mori who was engagedtieé business of Real
Estate as sale/purchase of land and on the ba#he dtatement recorded of
said Jawahar Mori is having no live link with theidstransaction. Such plea
found to be based on suspicion. In the absencangftangible material
specific to a person in case of alleged escapeafientome cannot said to be
a foundation of belief; there should be speciflegdtion labelled against any
particular person, supported by corroborative damis1 However, in this
case assessee’s name is not appearing in the Medoonaof Agreement.
While reopening the assessment of the assesse®litheing reasons were
recorded by the ACIT, Circle 1(1), Rajkot:

“The assessee is an Individual and deriving hisome from Salary, House
Property and Other Sources. The assessee hashfde@turn of income of Rs. 68,86,375/-
for the year under consideration. The informatiaas lbeen received from DDIT (Inv.)-1,
Vadodara that a survey u/s. 133A of the IT Act wasducted on 27.12.2018 at the
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business premises of M/s. Raghuvir Buildcon Pwll. &t Vadodara and Ahmedabad.
During the course of survey, various incriminatigcuments were found and impounded.
It was found from the documents that the assedsegwith various other persons have
entered into agreement of sale of a Farm Houseilkdgé Yashwantpur, Tal. Lodhika,
Distt. Rajkot for a consideration of Rs. 38,00,00,0.

2. On verification of return of income filed, it svaoticed that the assessee has not
shown any capital gain during the year under coesation There is no mention in the
Schedule regarding the transaction made in Saleaof House to Raghuvir Buildcon. The
information was received from the Investigation Aajes. Further, in this case, no scrutiny
assessment was carried in the past.

3. In view of the above, provision of Section 1l@pplicable facts of this case and
the assessment year under consideration is deemebdeta case where in income
chargeable to tax has escaped assessment. Therkftaee reason to believe that income
exceeding Rs.1,00,000/- is escaped assessment thighmeaning of section 147 of the IT
Act. In this case more than four years have ladsath the end of assessment year under
consideration. Hence necessary sanction to issugcenau/s.148 has been obtained

separately from Principal Commissioner of Incomes,TRajkot-1, Rajkot through online
mode as per the Provisions of section 151 of the Ac

33. The assessee before us challenges the vedityalf the proceeding
initiated under Section 147 of the Act, particujarbn the basis of the
factually incorrect recording of reasons. It ie tase of the assessee that the
satisfaction note to this effect that the assebadenot shown any capital gain
during the year under consideration is palpably dmthe assessee was neither
the buyer nor the seller of the disputed transféh® Farm House to Raghuvir
Buildcom. The Ld. DR has not been able to showngles document which
could ascertain that this assessee’s name is apgéamrny disputed evidence
unearthed during the course of search of Shri Jawstori. Neither the
Memorandum of Understanding nor the registered [@é¢&lbnveyance speak
about the identity of the said assessee. He wafonnd even as a Director
before the alleged agreement for sale or afteratteyed execution of the
Memorandum of Understanding. In that view of thatter, as the very basis
of reopening being made on incorrect fact recordgdhe Ld. AO to this
effect that the assessee is a seller and has esaapessment of capital gain is
found to be absolutely wrong. The very basisfafind to be incorrect the
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further proceeding cannot be said to be justifithding on wrong footing
and thus, liable to quashed. In that view of thatter, we are inclined to
accept the case made out by the assessee in hthdirentire proceeding is
bad as the same was originally based upon the wexayding of fact by the
ITO while reopening the assessment. Thus, prongadithus void ab initio

and therefore quashed. The Assessee’s appebivedl

ITA No. 44/Rjt/2021 (Revenue’s appeal in casesdfi Maulesh Dayabhai
Ukani)

34. As we have already quashed the entire procgeditiated by the ITO
under Section 147 of the Act bad in law in ITA N&/Rjt/2021 (Assessee’s
appeal), no separate order is need to be passed hars appeal filed by the

Revenue is, thus, dismissed.

ITA No. 24/Rjt/2021 (Revenue’'s appeal in case oft.Sidimpleben

Smitkumar Kaneria)

35. We have heard the rival submissions made bydhpective parties.
We have also perused the relevant materials al@aitatbrecord.

36. While reopening the assessment of the assbefa®e us, the following
reasons were recorded by the ITO:

“1. Assessee is an Individual. The assessee lebriturn of income for A.Y.2012-13.
As per ITD, her communication address isat 7-ABNEH-PRIY, Nandi Park,
Opp.IOCL Quarters, University Road, Rajkot.

2. In this case, information was received fromEHi&T(Inv.)-1, Vadodara vide letter
No.DDIT (Inv)-I/Dissemination Raghuvir/Farm issu@lB-19, dated 16-03-2019.
From the perusal of details, it is ascertained ttiare was a survey in the case of
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M/s. RaghuvirBuildcon Pvt. Ltd. During the courdesorvey various incriminating
documents have been found which pertains to saldamhhouse at Village
Yashvantpur, TalukaLodhika, Dist. Rajkot for a ddestion of Rs.38 crores by
Raghuvir Group to Rajkot based businessmen. Theessss Smt.
DimplebenSmitkumarKaneria, is one of the personscfmser) who Involved in
said transactions. The agreement of sale was sidiyeMahendrabhai K Faldu,
Mansukhbhai M Sureja (Patel) and AmitChauhan. Astipe agreement the buyers
are stated as-ShriMahendrabhai K Faldu, ShriMaul#sdi D Ukani, ShriAmit A
Chauhan, Shri M.M Patel, ShriPraveenbhaiPipaliyadathe directors of Rajkot
based M/s Kalptaru Leisure Pvt Ltd. The farm hoisspurchased to construct a
club under the aegis of M/s Club Privilege Pvt LTtle actual deeds are executed
by the wives/relatives/friends of the directorshaef M/s Club Privilege Pvt Ltd. The
assessee is wife of director, ShriSmitkumarKanefi®l/s Club Privilege Pvt Ltd.
The various plots of land have been subsequerdlysterred by way of gifts to
ShriKishorPurushottambhaiKaneria, brother of her shand
ShriSmitkumarKaneria, who is the actual purchasethie ratio of their holding in
the said farm land and her share of holding is 2008nd share of investment for
the F.Y.2011-12 is Rs.2.45,25,729/-.

3. On analysis of data received by this officas ifound that the assessee is having
9.09% share in the farm house purchased. The assdss made payment of Rs.
2,45,25,729/- in FY 2011-12 relevant to AY 2012718 amount of purchase is to
be brought to tax in the year of payment. On \eatfon of e-filing portal, it is
found that the assessee has filed return of inclmmAY 2012-13 showing meagre
income of Rs.3,690/- The assessee has not fuliosisl all the material facts in
the return of income. Therefore, the source of ss=&s investment in question
remained Unexplained.

4, The detailed inquiry has been made by the DDWJ{1l, Vadodara and
accordingly supplied the data to this office As fer information, it is gathered
that the assessee is one of the purchasers ofatine fiouse located at village
Yashwantpur,. Tal. Lodhika. Assessee has paid auainof Rs.2,45,25,729/- for
purchase of the property, which is assessee's ouated income which is
required to be brought to tax net.

5. As discussed in para 4 above,it is found thagiésessee has paid an amount of Rs
2,45,25,729/- for purchase of farm house near Tathika. Though the assessee
has filed return of income showing meagre incomstated above, the amount of
cash transactions involved is very high. Therefthe,payment of Rs.2,45,25,729/-
made by assessee is assessee's unaccounted inborheneeds to be brought to
tax net.

6. In view of the above facts, it is very clearttttee assessee has made payment of
Rs.2,45,25,729/- for purchase of farm house aagéll Yashwantpur, Tal. Lodhika,
during the FY. 2011-12 which is assessee's unateduincome. Thoughthe
assessee has filed return of income u/s 139 of Atk for the year under
consideration, the source of such huge cash payreemined unexplained, which
is required to be brought to tax. Thus the incom¢he extent of Rs.2,45.25.729/-
has escaped assessment in this case, for whichathe of the assessee for A.Y.
2012-13 needs to be re-opened within the meanirgpctfon 147 of the I.T. Act.
Therefore, | have reason to believe that incontbdéeextent of Rs.2,45,25,729/- has
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escaped assessment. It is, therefore, requestéddicassary approval may kindly
be accorded for issuing notice u/s. 148 of theAdt.in this case.

7. In this case return of income was filed for §ear under consideration and
assessment u/s 143(3) of the Act was passed oR.281®. Since 4 years from the
end of the relevant assessment year has expir¢llisrcase, the requirements to
initiate proceedings u/s. 147 of the Act are reatmmelieve that income for the
year under consideration has escaped assessmesidof failure on part of the
assessee to disclose fully and truly all materaits necessary for her assessment
for the year under consideration. It is pertinent mention here that reason to
believe that income has escaped assessment fge#reunder consideration have
been recorded above (para-6). | have carefully mered the assessment records
containing the submission made by the assesseespomse to various notices
issued during the assessment reassessment progeegtid have noted that the
assessee has not fully and truly disclosed all riadtéacts. necessary for her
assessment for the year under consideration.

It is evident from the above facts that the assehsel not fully and truly disclosed
all material facts for her assessment for the yaader consideration and thereby
necessitating reopening u/s, 147 of the Act.

It is pertinent to mention here that in this casarious notice u/s. 142(1) was
issued to the assessee requiring her to furnishletiils as called for, which were
material and necessary for assessment of her incblowever, the assessee failed
to disclose fully and truly all material facts fber assessment as narrated above.
The assessee was well aware of her business dgading particularly cash
payments made for purchase of the above referrets$ pif land and she ought to
have furnished full details of the said transacsioHowever, she furnished only the
copies of sale/purchase deeds, but cash paymesitsdahd source of such cash
payments were not disclosed. Thus, material fastaded above could not with
due diligence be discovered the AO; accordinglyraating provisions of
Explanation 1 of section 147 of the Act.

It is evident from the above discussion that ins tikbse, the issues under
consideration were never examined by the AO dutimgy course of regular
assessment/ reassessment. This fact is corrobofiatedthe notices issued by the
AO, material on record and various order sheet iestrlt is important to highlight
here that material facts relevant for the assessmeh the issue(s) under
consideration were not filed during the course sfessment proceedings and the
same may be embedded in the submissions in suem@enmthat it would require
due diligence by the AO to extract these infornmatieor afore stated reasons, it is
not a case of change of opinion by the AO.

In this case more than four years have lapsed ftoenend of assessment year
under consideration. Hence necessary sanctionsigeisiotice u/s.148 is required

to be obtained from Principal Commissioner of TRejkot-1, Rajkot as per the
Provisions of section 151 of the Act.”

37. It appears that the name of the assessee hefavas neither figured in

Memorandum of Understanding nor was she the puechas the land in
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guestion. However, the assessee was stated tgpbeclaser of the land in
guestion while recording reasons by the Ld. ITOwds further recorded that
the assessee made payment of Rs.2,45,25,729/- Yn 2012-13. The
assessee shown meagre income of Rs.3,690/- foretireunder consideration
and not fully disclosed all the materials factsthe return of income. The
source of the assessee in making investment idigpaited land in question
remained unexplained. It was further recordedhgyltd. ITO that the data
supplied by the DCIT, Circle-1, Vadodara reveals tharticular information
of the assessee being a purchaser of the Farmhouated at village
Yashwantpur, Tal. Lodhika and payment was made &y ds mentioned
hereinabove from unaccounted income was requirdée torought to tax. As
the income to the extent of Rs.2,45,25,729/- of dissessee has escaped
assessment, the case of the assessee for thengEairoonsideration for A.Y.
2012-13 needs to be reopened within the meanilggotion 147 of the Act as
the crux of the reasons so recorded by the ITGlmsitéedly contrary to the
record, particularly, the Deed of Conveyance appgaat Page Nos. 43 to 55
of the paper book filed before us by the asses3ée. assessee was found to
be not a purchaser of the said plot of land as#ise made out by the assessee
also supported by this particular evidence being Breed of Conveyance
registered in respect of the transfer of Farmhosd#eated at village
Yashwantpur, Tal. Lodhika, Distt. Rajkot. In tha¢éw of the matter, as the
very basis of reopening since made on incorreairdaeg of fact by the Ld.
AO, the further proceeding cannot be said to béfiepd and liable to be
guashed as the main case made out by the assedsee the Revenue and
before us is found to be acceptable. Having regattie entire aspect of the
matter and the fact narrated hereinbefore, which et been able to be
controverted by the Ld. DR or by the Revenue witlyent corroborative
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evidence, we find that the initiation of the prodieg by recording reasons on
incorrect fact is having no force of law. In fdloe same is void ab initio and

the entire proceeding is thus rightly quashed hnod tlismissed.

ITA No. 35/Rjt/2021 (Revenue’s appeal in case af Shitkumar P. Kaneria)

38. We have heard the rival submissions made bydhpective parties.
We have also perused the relevant materials al@aitatbrecord.

39. In this particular case, upon perusal of thireset of records and the
deed of conveyance, it appears that the assesk®e s was neither a party
to the Memorandum of Understanding or the regidt&eed of Conveyance.
The reasons so recorded was also not found to fect@s it appears from
Page Nos. 2 to 4 of the paper book filed before tfmwever, substantial
addition was also made in the case of the assésfere us. It is relevant to
mention that in ITA No. 24/Rjt/2021 in case of Simpleben S. Kaneria,
we have confirmed the deletion of addition madeheyLd. CIT(A) mainly on
the initiation of proceeding on recording of reasdactually incorrect, the
same is also applicable to the instant case. Hsesaee was neither a
Director of the Company on the date of Memoranddrdmderstanding and
became the Director much after that. Therefore, gaid cannot be linked
with the transaction at all. Moreso, no paymerg haen made by him. In
regard to such transaction, we further find thatadt same amount has been
added in the case of the assessee’s wife. Thbstasuive addition has been
made in both the case, which is also not permissiblthe eye of law. The
Ld. CIT(A) while deleting addition concluded withhese following

observations:
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“28.  Under facts and circumstances of the presase¢ nowhere in the agreement to
sale nor in any of the impounded materials, thesemiention of the name of the
appellant. In fact, none of the documents were doand impounded from the

possession of any of the parties.

29. In light of the above facts and circumstanceshe case, it is held that, no
addition of alleged cash payment for purchase oftllat village Yashvanthpur can be
made in the hands of the appellant because, thellapp was never a party to the deal
as per the agreement to sale. The agreement toisalated 5.5.2011 whereas, the
husband of the appellant had become the directothef company in 20.06.2011.
Nowhere in the impounded materials, there is margicappellant having paid cash on
money. Since the appellant entered in the dealesu@ntly, the interest payable for
delayed payment is not attributable to her, sirfee @riginal agreement to sale is not
binding on her. The AO also erred in not referrthg land to the DVO. Therefore, the
addition made of Rs 2,45,25,729/- is directed tadeted.

30. In the result, these grounds of appeal are alkowed."

40. The Ld. DR has also not been able to contrdaliede admitted position

at the time of hearing of the matter.

41. We, therefore, do not find any reason to ieterfwith such finding of
the Ld. CIT(A) as already discussed hereinabovéherfactual matrix of the
matter. Taking into consideration the entire aspéthe matter, particularly,
in the absence of any clinching evidence in suppbsdlleged cash payment
made by the assessee, the deletion of additiombyuader the order dated
29.01.2021 by the Ld. CIT(A), is, therefore, foundbe just and proper so as
to warrant interference. The same is, therefoomfiened. This appeal
preferred by the Revenue, is, found to be devoidamy merit and thus

dismissed.



ITA Nos. 22/Rjt/2021 & 12 Ors.
(Smt. Bhavnaben B. Rangani & Ors. -45 -

ITA No. 36/Rjt/2021 (Revenue’s appeal in case ot.SBonal Maulesh Ukani)

42. We have heard the rival submissions made byrdbpective parties.

We have also perused the relevant materials alaitatbrecord.

43. It appears that Ld. AO while reopening recortleat the assessee is a
wife of the Director, namely, Shri Maulesh D. UkaniM/s. Kalptaru Leisure
Pvt. Ltd., was the actual purchaser in the ratithefr holding in the said land
and 9.09 share of investment in the case of assdsseF.Y. 2011-12 at
Rs.21,90,845/-. However, cash payment made byskessee has not been
able to be proved by the Revenue. Further thagssge’'s name did not figure
either in the Agreement to Sale or any other imp@dnmaterial. More so,
the documents were found and impounded from thegssson of none of the
parties. Neither in the seized cash book/dataetieeany mentioning of any
cash payment made for the impugned land in que$tyothe assessee and
thus addition in the hand of the assessee was ftuubd incorrect by the Ld.
CIT(A) while deleting the addition made by the 1&AD. Apart from that, the
assessee entered into deal at the very later atajas her name did not figure
in the Memorandum of Understanding, the allegatibpayment of on money
is not binding on her. The Ld. CIT(A), therefotaking into consideration
the entire aspect of the matter, deleted the aohditthich in our considered
opinion is just and proper for the reason mentiohedceinabove so as to
warrant interference. This ground of appeal filgdhe Revenue is, therefore,

found to be devoid of any merit and thus dismissed.
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ITA No. 37/Rjt/2021 (Revenue’s appeal in case af 8hovan P. Rangani) &
ITA No0.42/Rjt/2021(Revenue’s appeal in case of SHKishorbhai V.
Viramgama)

44. We have heard the rival submissions made byrdbpective parties.

We have also perused the relevant materials alaitatbrecord.

45. In both these two matters, though addition madge on the basis of the
name of the assessee’s wife found in the registerssti of Conveyance and
with the conclusion that the assessee was the &esop who negotiated the
deal and paid the cash on money no corroborativeelthg document is
forthcoming from Revenue so as to support suchtiaddio the tune of
Rs.2,24,84,167/- in both the assessees’ case in lhads. Relevant to
mention that they were neither the party of Memdtan of Understanding
nor of the registered Deed of Conveyance. No ungl@rded investment in
land either in cheque or cash were found to béeir books of accounts. At
this stage, we would like to mention that the cak¢he wife of assessee,
namely, Shri Bhovan P. Rangani being Smt. BhavnaBerRangani has
already been dealt with by us wherein the deletbmaddition made in the
hands of the assessee’s wife on substantive basidden confirmed by us.
The husband’s case before us is also found todsgichl and in that view of
the matter, the protective addition wrongly madé¢hi@ hands of the assessee
before us is found to be rightly deleted by the Ctl'(A). Both these appeals
are identical. We decline to interfere with suadldess passed by the Ld.
CIT(A) which are found to be just and proper. Théso Revenue’s appeals
are, therefore, found to be devoid of any merit s dismissed.
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ITA No. 28/Rjt/2021 (Revenue’s appeal in _case oft.SRanchshilaben
Jawaharbhai Mori), ITA No.29/Rjt/2021(Revenue’s @mpin _case of Smt.
Bhavnaben Bhupendra Panchani), ITA No. 41/Rjt/2(Rd&venue’s appeal in
case of Smt. Joliben Mahendrakumar Fadadu) & ITA
No0.66/Rjt/2021(Revenue’s appeal in caseSofit. Urmilaben Kishorbhai
Viramgama

46. We have heard the rival submissions made byrdbpective parties.

We have also perused the relevant materials al@aitatbrecord.

47. The issue involved in these cases are idenaoal the impugned
additions made by the Ld. AO on identical findinghe facts of the case has
already been dealt with by us in ITA No. 22/Rjt/20ih case of Smt.
Bhavnaben B. Rangani. Relying upon the said faetyould like to mention
as follows:

None of the assessees’ name figured in the Memaranaf
Understanding, neither they are Directors of then@any on the date of
disputed Memorandum of Understanding i.e. 05.05.201hey are merely the
co-purchasers of the property in question. Theoumged materials never
speak of any fact that could go against these sssesas appeared from the
documents filed before us. Relevant to mentiort thase documents were
already been placed before the authorities bel®either these documents
were found and impounded from the possession oatiyeof the purchasers.
None of the seized cash book/data mentions casmeaymade by these

assessees for the impugned purchase of propergsatantpur Village.

49. We note that our these above findings alsecfig in the order passed
by the Ld. CIT(A) in deleting addition as the ass=s were never a party to
the deal as per the disputed Agreement for Saledd@5.05.2011 and the
husbands of these assessees became the Directbesafmpany much after
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the disputed date of Agreement for Sale. If theasb, the assessees cannot be
said to be the party to on money payment as allegeevenue, particularly,
when there was no mentioning of paying cash on maméhose impounded
materials. Apart from that, the assessee entatedhe deal as subsequent to
the Memorandum of Agreement, the interest on delggyment as alleged to
have been made by these assessees cannot be d@efdtee same is not
attributable to them. The original Agreement téeSa not binding on them.
Neither District Valuation Officer was referred riespect of valuation of the
land by the Ld. AO. Under these premises, thetideleof addition made by
the Ld. CIT(A) is found to be logical and therefoconfirmed. These
appeals, therefore, filed by the Revenue agaiesktlassessees are found to be

devoid of any merit and thus dismissed.

50. In the combined result, all the appeals filed the Revenue are

dismissed and appeal filed by the assessee isatlow

| This Order pronounced on 16/11/2023 |
Sd/- Sd/-
(WASEEM AHMED) (MADHUMITA RQOY)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Ahmedabad; Dated 16/11/2023
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